Albert John v. David Okubo : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1988
Albert John v. David Okubo : Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David L. Grindstaff; attorney for appellants.
R. Scott Williams; Strong and Hanni; David W. Slagle; Snow, Christensen and Martineau; Gary D.
Stott; Richards, Brandt, Miller and Nelson.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, John v. Okubo, No. 880347 (Utah Court of Appeals, 1988).
https://digitalcommons.law.byu.edu/byu_ca1/1136
BRIEF 
JTAH 
DOCUMENT 
CFU 
iO 
A10 
DGCKfcl NO. &m^s 
IN THE COURT OF APPEALS 
STATE OF UTAH 
ALBERT JOHN AND ANGELA 
BUTTERFIELD, as guardians and 
parents of and on behalf of 
TIFFANY RUTH BUTTERFIELD, 
Plaintiffs, 
vs. 
DAVID OKUBO, THOMAS MICHOL, 
and HQLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, 
Defendants. 
APPELLANT'S BRIEF 
Category No: 14(b) 
88-0347-SA 
Case No: C86-9250. 
BRIEF OF APPELLANT 
APPEAL FROM A SUMMARY JUDGMENT DISMISSAL OF A MEDICAL 
MALPRACTICE CLAIM IN THE THIRD DISTRICT COURT, SALT 
LAKE COUNTY, STATE OF UTAH, THE HONORABLE RICHARD 
H. MOFFAT, PRESIDING. 
R. Scott Williams 
STRONG & ISANNI 
Sixth Floor Boston Building 
Salt Lake City, UT 84111 
Attorneys for Respondent Okubo 
David W. Slagle 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
Salt Lake City, UT 84145 
Attorneys for Respondent Holy 
Cross Jordan Valley Hospital 
Gary D. Stott 
RICHARDS, BRANDT, MILLER & NELSON 
50 South Main Street, #700 
Salt Lake City, UT 84110 
DAVID L. GRINDSTAFF 
Attorney at Law 
395 South 600 East 
Salt Lake City, UT 84102 
Attorney for Plaintiffs/Appellants 
IN THE COURT OF APPEALS 
STATE OF UTAH 
ALBERT JOHN AND ANGELA ] 
BUTTERFIELD, as guardians and 
parents of and on behalf of ] 
TIFFANY RUTH BUTTERFIELD, 
Plaintiffs, 
vs. 
DAVID OKUBO, THOMAS NICHOL, 
and HOLY CROSS JORDAN VALLEY ] 
HOSPITAL, JOHN DOES 1-5, 
Defendants. 
APPELLANT'S BRIEF 
. Category No: 14(b) 
)
 Case No: C86-9250 
BRIEF OF APPELLANT 
APPEAL FROM A SUMMARY JUDGMENT DISMISSAL OF A MEDICAL 
MALPRACTICE CLAIM IN THE THIRD DISTRICT COURT, SALT 
LAKE COUNTY, STATE OF UTAH, THE HONORABLE RICHARD 
H. MOFFAT, PRESIDING. 
DAVID L. GRINDSTAFF 
Attorney at Law 
395 South 600 East 
Salt Lake City, UT 84102 
Attorney for Plaintiffs/Appellants 
R. Scott Williams 
STRONG & HANNI 
Sixth Floor Boston Building 
Salt Lake City, UT 84111 
Attorneys for Respondent Okubo 
David W. Slagle 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
Salt Lake City, UT 84145 
Attorneys for Respondent Holy 
Cross Jordan Valley Hospital 
Gary D. Stott 
RICHARDS, BRANDT, MILLER & NELSON 
50 South Main Street, #700 
Salt Lake City, UT 84110 
Attorneys for Respondent Nickol 
TABLE OF CONTENTS 
Page 
TABLE OF AUTHORITIES i 
STATEMENT OF JURISDICTION ii 
STATEMENT OF ISSUES _ ii 
SUMMARY OF ARGUMENTS ii 
STATEMENT OF THE CASE iii 
STATEMENT OF FACTS iii 
ARGUMENT • 
POINT I THE TRIAL COURT IMPROPERLY DETERMINED THAT 
PLAINTIFF APPELLANTS FAILED TO ESTABLISH 
THROUGH COMPETENT OR QUALIFIED EXPERT 
TESTIMONY THAT DEFENDANTS BREACHED THE 
REQUISITE STANDARD OF CARE REQUIRED OF 
THEM IN THE TREATMENT ADMINISTERED TO 
THE INFANT DECEASED PLAINTIFF TIFFANY 
RUTH BUTTERFIELD 1 
POINT II THE COURT'S RULING ON PROXIMATE CAUSE 
WAS NOT SUPPORTED BY ANY EVIDENCE 2 
POINT III THE HOSPITAL SHOULD NOT HAVE BEEN 
EXCLUDED AS A MATTER OF LAW 2 
POINT IV THE COURT ERRED IN NOT CONTINUING 
THE DISCOVERY PERIOD 3 
CONCLUSION 6 
CERTIFICATE OF SERVICE 7 
APPENDIX A 8 
APPENDIX B 9 
APPENDIX C 10 
APPENDIX D 11 
TABLE OF AUTHORITIES 
CASES CITED PAGE 
Nixdorf v. Hickon, 612 P.2d 438 (Utah 1980) . 1 
Martin v. Mott, 744 P.2d 337 (Utah App. 1987) 1 
Burton v. Youngblood, 711 P.2nd 245 (Utah 1985) 1 
Green v. Thomas, 662 P.2nd 491, 493 (Colo. App. 1982) 1 
Geneva Pipe Co. v. S & H Ins. Co., 714 P.2d 648 (Utah 1986). . 5 
Schlaaenhauf v. Holder, (1964) 379 U.S. 104, 13 L.Ed. 2d 152, 
85 S. Ct. 1635 6 
Stump v. Sparkman, (1978) 435 U.S. 349, 55 L. Ed. 2d 331, 98 S. 
Ct. 1099, reh. den. 436 U.S. 951, 56 L. Ed. 2d 795, 98 S. Ct. 
2862 6 
Hickman v. Taylor, (1947) 329 U.S. 495, 91 L. Ed. 1451, 67 S. 
Ct. 385, 34 Ohio Ops. 395 6 
United States vs. Proctor & Gamble, (1958) 356 U.S. 677, 2 L.Ed. 
2d 1077, 78 S. Ct. 983 6 
STATUTES CITED 
Utah Code Annotated 78-2a-3(2)(h) ii 
Rule 56(c) Utah Rules of Civil Procedure 3 
OTHER AUTHORITIES CITED 
Deposition of Dr. Thomas Nickol, November 19, 1987 2 
l 
JURISDICTION 
Pursuant to Utah Code Annotated 78-2a-3(2)(h), the Utah Court 
of Appeals has appellate jurisdiction, including jurisdiction of 
interlocutory appeals, over: (h) cases transferred to the Court of 
Appeals from the Supreme Court. 
STATEMENT OF ISSUES 
Did Appellant properly assert with expert testimony that 
Respondent breached the standard of care required of them? 
Did the court lack evidence concerning superceding causes upon 
which to base a ruling? 
Does the hospitalTs employees owe to Appellants a duty to 
bring a proper record to the attending physician? 
Did the Court improperly deny Appellant an enlargement of 
the discovery time? 
SUMMARY OF ARGUMENTS 
Appellants properly presented expert testimony establishing 
that defendants breached the standard of care required of them. 
The court abused its discretion in not enlarging the time for 
discovery where late responses were delivered to plaintiffs. 
The hospital as a matter of law should not have been excluded 
as a party since they may have breached a duty of its employees to 
present a complete history to the attending physician. 
STATEMENT OF THE CASE 
Plaintiffs filed a wrongful death complaint against Dr. Nickol, 
Dr. Okubo, and Holy Cross Jordan Valley Hospital alleging improper 
and negligent treatment by Defendants. 
Their child was allegedly brought to Holy Cross Jordan Valley 
Hospital three times after she stopped breathing and was treated by 
Dr. Nickol. The child was born on June 30, 1984 and died December 20, 
1984. The child died of sudden infant death syndrome. The child was 
treated by Dr. Okubo around July 16, 1984. 
The assertions are that Dr. Nickol failed to properly refer 
the child to a proper physician for issuance of a home apnea monitor or 
to recommend its use which could have prevented the infant childTs death. 
Dr. Okubo likewise failed to properly order the appropriate treatment 
of the monitor and the hospital employees failed to properly record to the 
physician the previous visits and records and the symptoms observed and 
failed to report these facts to the physicians. 
The trial court granted summary judgment in favor of each 
defendant and refused to enlarge the discovery time at plaintiffTs 
request. Plaintiff presented to the court an affidavit of H. Barry 
Jacobs, M.D. asserting that the defendants had breached their duty to 
plaintiffs. 
iii 
ARGUMENT 
POINT I 
THE TRIAL COURT IMPROPERLY DETERMINED THAT PLAINTIFF 
APPELLANTS FAILED TO ESTABLISH THROUGH COMPETENT 
OR QUALIFIED EXPERT TESTIMONY THAT DEFENDANTS 
BREACHED THE REQUISITE STANDARD OF CARE REQUIRED 
OF THEM IN THE TREATMENT ADMINISTERED TO THE 
INFANT DECEASED PLAINTIFF TIFFANY RUTH BUTTERFIELD. 
It is axiomatic that practicing physicians have a duty to meet 
the standard of care, skill and treatment ordinarily possessed and 
provided by those physicians in the same or similar communities. 
I n
 Nixdorf v. Hickon, 612 P.2d 438 (Utah 1980), the Utah 
Supreme Court set forth the general rule applicable to malpractice cases: 
In the majority of malpractice cases, the plaintiff 
must introduce expert testimony to establish [the 
requisite] standard of care. Expert testimony is 
required because the nature of the profession 
removes the particularities of its practice from the 
knowledge and understanding of the average citizen. 
612 P.2d at 352 
This Court's opinion in Martin v. Mott, 744 P.2d 337 (Utah 
App. 1987) stated the following: 
More recently, in Burton v. Youngblood, 711 P.2d 
245 (Utah 1985), the Utah Supreme Court held, "ordinarily, 
a practitioner of one school of medicine is not competent 
to testify as an expert in a malpractice action against a 
practitioner of another school.11 Id. at 248. The Court went 
on to explain the use of the word "ordinarily": 
The trial court did not hold that a member of one school 
cannot testify against a member of another school as a 
matter of law. It only held that under the facts of this 
case, the foundation necessary to allow a member of one 
medical specialty to testify about the standard of care 
applicable to a member of another medical specialty had 
not been established. 
Id. To establish this foundation and thereby qualify a witness 
as an expert on the applicable standard of care, "the party 
offering the witness must establish the witness1 knowledge and 
familiarity with the standard of care and treatment commonly 
practiced by physicians engaged in the defendant's specialty." 
Green v. Thomas, 662 P.2d 491, 493 (Colo. App. 1982). 
In reviewing the merits of the trial court's Summary Judgment 
dismissal of appellants1 Complaint, this Court must evaluate all evidence 
used by the trial court in reaching its Summary Judgment determination 
in the light most favorable to the appellants. Geneva Pipe Co. v. S & 
H Ins. Co., 714 P.2d 648 (Utah 1986). 
The affidavit filed by H. Barry Jacobs, M.D. taken in a light 
most favorable to appellants shows that he has experience in emergency 
room care and pediatrics and was "familiar with the standard of care, 
applicable in 1984, as well as hospital responsibility for adequate 
recordkeeping and availability of previous records during later follow-
up care for a related complaint.11 Affidavit of Jacobs pp. 1 and 3. 
He concludes that care below the standard was provided by Dr. Nickol, 
Dr. Okubo, and the Holy Cross Jordan Valley Hospital and that the sub-
standard care was the proximate cause of the child's death. Id. at 13. 
In determining the merits of summary judgment, the merits 
of Jacobs affidavit must be read in the light most favorable to Jacobs, 
Geneva Pipe Co. v. S and H Ins. Co., 714 P.2d 648 (Utah 1986). Therefore, 
since he purports to have experience in emergency room care and pediatrics 
and knows what the applicable standard would be,the trial court erred in 
ruling to the contrary. To surmise or infer why he would not be 
qualified to testify would be speculation. 
He states he has knowledge and training about the applicable 
standard and that testimony should be helpful to the jury. His sworn 
affidavit should be sufficient to withstand any challenge as a matter 
of law to the merits of Defendant's summary judgment complaints. 
2 
POINT II 
THE COURT'S RULING ON PROXIMATE CAUSE WAS NOT 
SUPPORTED BY ANY EVIDENCE. 
To support a Summary Judgment Motion, Respondents submitted 
affidavits from Michael Pinell, Dennis Nielson, and Robert Ladenburger. 
The court ruled that respondent's conduct was not the proximate cause 
of the infant's death inasmuch as there were intervening events that 
superceded any misconduct on the part of the defendants, Order and 
Summary Judgments at p. 2. 
However, nothing contained in the affidavits or the record 
before the court raised the issue. Nothing in the responsive pleadings 
suggest intervening events superceded any misconduct, except the parents' 
negligence, it was asserted, was greater than or equal to the negligence 
of defendants. No specifics are on the record and no evidentiary hearings 
were held before the court. Rather when asked at a deposition if he 
knew of any negligence that may have occurred because of the Butterfield 
parents conduct, Dr. Nickol replied, "I would say, no." Nickol deposition 
at page 48. 
The record is devoid of misconduct on their part. The court's 
assertion without evidence to the contrary is clearly erroneous. 
POINT III 
THE HOSPITAL SHOULD NOT HAVE BEEN EXCLUDED 
AS A MATTER OF LAW. 
In the instant case, the trial court ruled that the defendant 
Holy Cross Jordan Valley Hospital was not liable to plaintiffs as a 
matter of law inasmuch as the hospital employees involved in this 
case cannot practice medicine, and are not held to the standard 
required of the individual practicing physicians. 
3 
The hospital may be held liable under the doctrine of respondeat 
superior for the negligent acts of its agents and employees, whether 
they be nurses, custodians, or salaried physicians. 
Dr. Nickol testified in his deposition that he was not certain 
whether upon presentation at the hospital for a second time, the records 
of the intant's first visit would have been available for him to review* 
Nickolfs deposition at page 30. Plaintiffs1 contention is that the 
omission to insure that the doctor was provided the records breached the 
acceptable standard of care. 
Dr. Jacob's affidavit addressing that issue also indicates 
that the physician records indicate an inadequate record was presented 
to the attending physician by the hospital employees. 
This is also a situation where expert testimony would not be 
required to establish what would occur in the ordinary course of events, 
"allowing negligence to be inferred from the injury alone," because 
availability of records is something from common knowledge one knows 
should be provided. Nixdorf v. Hicken, 612 P.2d at 353. 
There are thus, genuine issues of material fact that should 
have been determined by a jury at trial. 
POINT IV 
THE COURT ERRED IN NOT CONTINUING THE 
DISCOVERY PERIOD. 
The complaint in this case was filed December 15, 1986 and on 
August 25, 1987, the trial court ordered discovery to be completed by 
December 11, 1987 and for all motions to be heard by December 18, 1987, 
Scheduling Order and Trial Notice. The Defendants made summary judgment 
motions and mailed or hand delivered their motions on December 10, 1987, 
and December 11, 1987 to opposing counsel. A hearing was noticed for 
December 18, 1987 to hear the Defendant's motions. Rule 56(c) 
of the Utah Rules of Civil Procedure provides that the motion for 
Summary Judgment shall be served at least ten days before the time fixed 
for the hearing. Appellant objected to a hearing being held without ten 
days notice to himself. The court then rescheduled the hearing to 
December 23, 1987. 
Thus, the court extended an earlier hearing date deadline 
because of tardy and late filings of defendant. 
The Appellant filed a motion to enlarge the time to complete 
discovery prior to the expiration of the discovery period. Since summary 
judgment was granted to defendants that motion was effectively denied 
together with the motions to compell discovery. 
Plaintiffs served their first set of Interrogatories on 
September 10, 1987 to each of the defendants. Defendant Nickol 
responded initially November 13, 1987 and supplemented his answers 
December 11, 1987. Defendant Okubo mailed his- answers to interrogatories 
on December 3, 1987 to appellant's counsel. Thus, following the mail 
box rule excluding weekends, they were served on December 8, 1987. 
Holy Cross Hospital Jordan Valley Hospital mailed their answers on 
October 5, 1987. 
Dr. Okubo1s answers were approximately two months late. Thus, 
with three days left in the discovery period, their responses were 
served. 
Appellant contended to the court below that further discovery 
was necessary as expert witnesses who had not been previously designated had 
been named and they could not be properly deposed. 
On the 8th and 11th of December, Drs. Okubo and Nickol designated 
expert witnesses. Obviously, their responses to discovery were evasive 
and prejudicial to plaintiff. 
5 
In SchlaRenhauf v. Holder, (1964) 379 U.S. 104, 13 L.Ed. 
2d 152, 85 S.Ct. 1635, the Court determined that no court has jurisdiction 
or authority to abrogate the Rules of Procedure concerning discovery. 
In failing to allow plaintiffs adequate time to complete discovery the 
lower court acted without permissable discretion concerning a "ministerial" 
or "statutory11 duty, as opposed to a purely "discretionary" one, as per 
the definitions in the United States Supreme Court in Stump v. Sparkman, 
(1978) 435 U.S. 349, 55 L. Ed. 2d 331, 98 S. Ct. 1099, reh. den. 436 
U.S. 951, 56 L. Ed. 2d 795, 98 S.Ct. 2862. This conceptional basis is 
affirmed in Hickman v. Taylor, (1947) 329 U.S. 495, 91 L. Ed. 1451, 67 
S. Ct. 385, 34 Ohio Ops. 395, and is defined more recently by the Supreme 
Court who has also stated that modern instruments of discovery serve a 
useful purpose, since together with pretrial procedures, they make a trial 
less a game of blind man's bluff and more a fair contest with the basic 
issues and facts disclosed to the fullest possible extent, United States v. 
Proctor & Gamble, (1958) 356 U.S. 677, 2 L. Ed. 2d 1077, 78 S. Ct. 
983. 
In this case, the court abused its discretion in not enlarging 
the discovery period and thereby prejudiced Appellant. 
CONCLUSION 
The trial court motion for summary judgment should be vacated 
and the case remanded for a trial with sufficient time given to the 
parties for pursuing discovery. 
« C i h A ^ L 
DATED this I ? day of /fl<JW.<; ; 1988. 
Respectfully submitted^, 
^ ^ . 1/sv.. ;~v 
f 
TAVIETI'. GRINDSTAFF'V:^ y 
Attorney for Plaintiffs^Appellants 
CERTIFICATE OF SERVICE 
I certify that I mailed a copy of the Appellant's Brief 
on the Q day of /Li/V , 1988 postage prepaid, first class 
mail to the following ?-^ 
R. Scott Williams 
Strong & Hanni 
Sixth Floor, Boston Building 
Salt Lake City, UT 84111 
Attorneys for Respondent Okubo 
David W. Slagle 
Snow, Christensen & Martineau 
10 Exchange Place, 11th Floor 
Salt Lake City, UT 84145 
Attorneys for Respondent Holy 
Cross Jordan Valley Hospital 
Gary D. Stott 
Richards, Brandt, Miller & Nelseon 
50 South Main Street, #700 
Salt Lake City, UT 84110 
Attorneys for Respondent Nickol 
, ^ < £ ^ i l K^S-
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t*(AU3tZ 
IN THE THIRD JUDICAL DISTRICT COURT OP SALT LAKE COUNTY 
STATE OF UTAH 
ALBERT JOHN AND ANGELA X 
BUTTERFIELD, as guardians 
and parents of and on : 
behalf of TIFFANY RUTH AFFIDAVIT OP H. BARRY 
BUTTERFIELD, I JACOBS, M.D. 
Plaintiffs, I 
-vs- : Civil No. C86-9250 
DAVID OKUBO, THOMAS NICHOL, 2 Judge Richard Moffatt 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, t 
Defendants. : 
STATE OP UTAH ) 
: 86. 
County of Salt Lake ) 
H. Barry Jacobs, M.D., being first duly sworn on oath 
deposes and states: 
1. I am a physician licensed in the State of Maryland 
and am a Board Certified Surgeon since 1974. ^have^past** 
experience in Emergency Room care at four hospitfjij and^ 
Pediatrics, having cared for patients in private practice 4$d 
hospitals, ineiuding^he Children^ H^^ D.C. 
2. I have reviewed the emergency room and pediatric 
records of the Decedent, Tiffiany R. Butterfield, as well as the 
depositions of her Parents, Albert and Angela Butterfield, and 
have met with Albert Butterfield. 
3. I am familiar with the Standard of Care, applicable 
in 1984, required in pediatrics and emergency room medicine, as 
well as hospital responsibility for adequate record keeping and 
availability of previous records during later follow up care for 
a related complaint. 
4. After a thorough review of the available data I am of 
the opinion that care below an acceptable standard was provided 
to Tiffany Butterfield by Dr. Nichol, Dr. Okubo, and the Holy 
Cross Jordan Valley Hospial with the specifics related below. 
5. Assuming the facts as related in the parent1s 
depositions to be true, the history of present illness and/or 
chief complaints gathered by the hospital nursing staff and Dr. 
Nichols on 07/04/84 fail to detail the fact that actual apnea was 
observed by the parents and there was cyanosis. Also omitted was 
the fact that the child required stimulation such as pinching or 
shaking before respiration was resumed. Given the lack of 
significant findings on exam to account for respiratory 
compromise and/or the apparent concern and anxiety of the 
parents, such an omission contributed directly to the failure to 
consider SIDS in a differential diagnosis. 
6. When the child was taken as directed for pediatric 
evaluation on 07/16/84 by Dr. Okubo a vague reference was made 
concerning the fact that the child did have unexplained 
respiratory problems. Once again, an inadequate history lead to 
an incomplete assessment and second failure to consider the need 
to rule out SIDS as an etiological possibility. 
7. The second emergency room visit of 08/16/84 did 
contain a somewhat unclear reference to periods of apnea not 
associated with cyanosis. This is refuted by the parent's 
deposition in that the child had been observed to have cyanosis 
with the apnea and once again required stimulation while being 
transported to the hospital that did resolve the cynosis. 
8. It is alleged that the prior emergency room record of 
07/04/84 could not be obtained. Such data should have been 
available. This would have reinforced the fact that unexplained 
respiratory problems existed and a differential diagnosis 
including SIDS should have been developed. 
9. The physical exam as recorded by Dr. Nichols on 
08/16/84 failed to note any cardiac findings. The discharge 
instructions did imply some need for monitoring the infant and 
that the child should be re-evaluated by the Pediatrician. The 
child's parents insist they did not receive any follow-up 
recommendations and therefore were unaware of the need for same. 
10. There are no records available to detail what was 
recorded during a third emergency room visit on or about 
10/01/84. The parent's deposition indicates the child again had 
an apneic episode and required stimulation. The deposition goes 
on to insist that a concern about SIDS was raised and discounted 
by Dr. Nichols as a possibility even though no other etiology had 
surfaced to explain the child's problems or account for the 
degree of parental concern and/or anxiety. 
11. On 12/19/84 Tiffany Butterfield did indeed die from 
SIDS. This would easily have been avoided to a reasonable degree 
of medical certainty by either in-hospital observation and 
monitoring for apnea followed by the issuance of a home apnea 
monitor, or simply arranging for a home apnea monitor. 
warrented f o l d i n g t h I O J / O T A ^ 9 ' i r g U * t h a t 8 U c h c « e "•• not 
opinion that sucn L r e w a l W ^ f T 9 * ? C y V i s l t ' X am o f t h e 
check-up and/or the S / E / e J fnd W o f / a f " * ° 7 / U / 8 4 P ^ i a t r i c 
Drs. Okubo and Nichols and a duLLY e m e r 9 e n c y r<>om v i s i t s , 
was carried out and fai led to do so? l n S u r e n e c e s s a r v follow-up 
a c c e p J ' s t a n d L f ^ n l g l i g e n c e ^ n d ^ a / ^ 8 ' 1 ' ^ ? 8 C a r e b e l o w ™ 
chi ld's demise from SIDS? t h e Pro*i™«te cause of the 
Further affiant saith naught. 
DATED t h i s 3 / _ day of December, 1987. 
H. Barry Jacol 
Subscribed and sworn to before me this J2£Jf_ day December, 1987. 
Notary *p 
Faye Ara 
Reston, VA 
Notary^Public - Residing ati 
sim 
My Commission Expires: 
My Commission Expires May 18.1969 
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STRONG & HANNI 
Attorneys for Defendant Okubo 
Sixth Floor Boston Building 
#9 Exchange Place 
Salt Lake City, Utah 84111 
Telephone: (801) 532-7080 
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IN THE THIRD JUDICIAL DISTRICT COURT OP SALT LAKE COUNTY 
STATE OF UTAH 
oooOooo 
ALBERT JOHN AND ANGELA 
BUTTERFIELD, as guardians 
and parents of and on 
behalf of TIFFANY RUTH 
BUTTERFIELD, 
Plaintiffs, 
-vs-
DAVID OKUBO, THOMAS NICKOL, 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, 
Defendants< 
ORDER AND SUMMARY JUDGMENTS 
Civil No. C86-9250 
Judge Richard Moffat 
•000O000-
The defendants David Okubo, Thomas Nickol, and Holy 
Cross Jordan Valley Hospital's Motions for summary judgment 
having come up for hearing on December 23, 1987, and the 
court having heard additional arguments on January 5f 1988# 
and the court having reviewed the memoranda and affidavits 
in this matter, and the court having found as follows; 
1. Plaintiffs have not established through competent 
or qualified expert -testimony that defendants breached the 
requisite standard of care required of them in the treatment 
administered to the infant deceased plaintiff Tiffany Ruth 
Butterfield. 
2. The defendant Holy Cross Jordan Valley Hospital 
is not liable to plaintiffs as a matter of law inasmuch as 
the hospital employees involved in this case cannot practice 
medicine, and are not held to the standard required of the 
individual practicing physicians. 
3. In addition, the alleged misconduct on the part 
of all the respective defendants, David Okubo, Thomas Nickol 
and the Holy Cross Jordan Valley Hospital, were not a proximate 
cause of the infant plaintiff's death inasmuch as there were 
intervening events that superceded any misconduct on the 
part of said defendants. 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 
that the motions for summary judgment of David Okubo, Thomas 
Nickol and Holy Cross Jordan Valley Hospital be and the same 
are hereby granted and defendants are awarded a judgment 
against plaintiffs, no cause of action, together with costs. 
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HtfO IN ClEflKS OFFICE 
Salt Lake City, UJah 
AUG 26 1987 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICTJ N>uiyCtork"" 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
Plaintiff(s), 
Defendant(s). 
SCHEDULING ORDER AND 
TRIAL NOTICE 
CASE NO. r.g,4-aacv-> 
Pursuant to the scheduling conference held on g>/o)g/^7 
the following dates were set and matters discussed: 
1. This case i s s e t for a r$g.ug./vp day t r i a l on 
2. This case i s s e t for non-jury ,( juryj t r i a l . If jury 
fee i s not paid, i t w i l l be paid within 10 days of the date 
of th i s order. 
3. All discovery must be completed, including the f i l ing 
of depositions by CWd/wvkjuv U iqft7 . 
4. All motions are to be heard by •(WowihoA Ifl^ tqgrf. 
5. A f ina l p r e - t r i a l w i l l be held before the Court on 
(\rfl/^ho/v aq. RA7 at q ;o<3 QL .m. Counsel who wi l l try 
the case are to be present. Clients or an individual with authority 
to s e t t l e the case are also to be present. . . . 
6. Other matters: \^\H^e^. -y -g.lfhv\)I V U A ^ S , 1 0 L i 
^rvKfrftvg^.),. Uf^ png.--fri.av,- fi^Agur) j^ uru^ iNKm'irtygnn k> 
ft-* 
7. The foregoing dates should be considered firm settings 
and will not be modified without Court order and then only upon, 
a showing of manifest injusticev 
Dated this A ^ dav of 
RICHARD H./MO; 
DISTRICT CO^ 
Copies of this scheduling order were mailed to the following 
Earties at the addresses indicated: ),u:A ^uxAsUW .v>5 &>. 6oo £• 3LC, m &4ioa . 
^
f t n c-sk^rt- *n Ay. moi^ s^n± Hf-inn &uz t> e>mio __ 
^^-H L l^Ui'Q-wLfl Ago A^t-cm &Ua gLC, (> ^4-1/ / 
Dated: &/3l/ft7 ^ ^nr&fgfl/l 
COURTGLERK1 
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R. Scott Williams, #3498 
STRONG & HANNI 
Attorneys for Defendant Okubo 
Sixth Floor Boston Building 
#9 Exchange Place 
Salt Lake City, Utah 84111 
Telephone: (801) 532-7080 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
oooOooo 
ALBERT JOHN AND ANGELA : 
BUTTERFIELD, as guardians 
and parents of and on : CERTIFICATE OF SERVICE 
behalf of TIFFANY RUTH 
BUTTERFIELD, : 
Plaintiffs, : 
-vs- : 
DAVID OKUBO, THOMAS NICHOL, : Civil No. C86-9250 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, : Honorable Richard Moffat 
Defendants. : 
oooOooo 
Defendant David H. Okubo, M.D., through his attorney 
of record, R. Scott Williams, hereby certifies that Defendant 
David Okubo's Response to Plaintiffs' Request for Production 
of Documents and Defendant David Okubo's Answers to Plaintiffs' 
First Set of Interrogatories dated December 3rd, 1987, were 
served, together with a true and correct copy of this Certificate 
of Service, by mail, first class postage prepaid, to: 
David L. Grindstaff, Esq. 
Attorney for Plaintiffs 
395 South 600 East 
Salt Lake City, Utah 84102 
David W. Slagle, Esq. 
Snow, Christensen & Martineau 
Attorneys for Defendant Holy 
Cross Jordan Valley Hospital 
P. 0. Box 45000 
Salt Lake City, Utah 84145 
Gary D. Stott, Esq. 
Richards, Brandt, Miller & Nelson 
Attorneys for Defendant Nickol 
P. 0. Box 2465 
Salt Lake City, Utah 84110 
DATED this 3rd day of December, 1987. 
STRONG & HANNI y 
By tT^^JzZ-^ 
'R. Scott: Williams 
Attorneys for Defendant Okubo 
-2-
David L. Grindstaff, #4043 
Attorney for Plaintiffs 
395 South 600 East 
Salt Lake City, Utah 84102 
Telephone: 363-1370 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
ALBERT JOHN AND ANGELA : Civil No. C86-9250 
BUTTERFIELD, as guardians 
and parents of and on : 
behalf of TIFFANY RUTH 
BUTTERFIELD, 
Plaintiffs, : CERTIFICATE OF SERVICE 
v. : 
DAVID OKUBO, THOMAS NICHOL, 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, : 
Defendants. : Hon. Richard Moffat 
PLAINTIFF'S hereby certify that the individual PLAIN-
TIFF'S FIRST SET OF INTERROGATORIES were sent to counsel for each 
of the named defendants by U.S. mail, postage prepaid First Class, 
to each of the following: 
David W. Slagle, Esq. 
SNOW, CHRISTENSEN & MARTINEAU 
Attorneys for Defendants 
Holy Cross Jordan Valley Hospital 
Eleventh Floor, Newhouse Bldg. 
10 Exchange Place 
P.O. Box 45000 
Salt Lake City, Utah 84111 
Gary D. Stott, Esq. 
RICHARDS, BRANDT, MILLER & NELSON 
Attorneys for Defendant 
Thomas Nichol 
CSB Tower, 50 South Main, Suite 700 
P.O. Box 2465 
Salt Lake City, Utah 84110 
R. Scott Williams, Esq. 
STRONG & HANNI 
Attorneys for Defendant 
David Okubo 
Sixth Floor Boston Bldg. 
9 Exchange Place 
Salt Lake City, Utah 84111 
And that these copies were caused to bejaaxled on this f0 Day of 
September, 1987. 
by iM^d L 
DAVID L. GRIN! fcSTAFF'/Q 
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GARY D. STOTT [A3130] 
RICHARDS, BRANDT, MILLER 
& NELSON 
Attorneys for Defendant Thomas E. Nlckol, M.D. 
CSB Tower, Suite 700 
50 South Main Street 
P.O. Box 2465 
Salt Lake City, Utah 84110 
Telephone: (801) 531-1777 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ALBERT JOHN AND ANGELA * 
BUTTERFIELD, as guardians and * 
parents of and on behalf of * 
TIFFANY RUTH BUTTERFIELD, * 
* 
P l a i n t i f f s , * CERTIFICATE OF DELIVERY 
* OF DISCOVERY 
v s . * 
* 
DAVID OKUBO, THOMAS NICHOL, * Civil NO. C86-9250 
and HOLY CROSS JORDAN VALLEY * 
HOSPITAL, JOHN DOES 1-5, * 
* 
Defendants. * Judge Richard Moffat 
* 
Gary D. Stott, counsel for the defendant, Thomas E. 
Nickol, M.D., hereby certifies that on the day of 
-October, 1987, he caused to be served upon all counsel of 
record, by first class mail, postage prepaid, DEFENDANT 
NICKOLfS ANSWERS TO PLAINTIFFS1 FIRST SET OF INTERROGATORIES. 
/ 1 
DATED this <A( day of October, 1987. 
RICHARDS, BRANDT, MILLER 
& NELSON 
;ai 
Attorneys for Defendant 
Thomas E. Nickol, M.D. 
MAILING CERTIFICATE 
I HEREBY CERTIFY that a true and correct copy of the 
foregoing instrument was mailed, first class, postage prepaid 
on this 13 day of -October, 1987, to the following counsel 
of record: 
David L. Grindstaff 
395 South 600 East 
Salt Lake City, Utah 84102 
Attorney for Plaintiffs 
David W. Slagle, Esq. 
SNOW, CHRISTENSEN & MARTINEAU 
Eleventh Floor, Nevhouse Building 
10 Exchange Place 
Salt Lake City, Utah 84111 
Attorneys for Defendant Holy Cross 
Jordan Valley Hospital 
R. Scott Williams, Esq. 
STRONG & HANNI 
Sixth Floor, Boston Bldg. 
9 Exchange Place 
Salt Lake City, Utah 84111 
Attorneys for Defendant David Okubo 
GARY D. STOTT [A3130] 
RICHARDS, BRANDT, MILLER 
& NELSON 
Attorneys for Defendant Thomas E. Nickol, M.D. 
CSB Tower, Suite 700 
50 South Main Street 
P.O. Box 2465 
Salt Lake City, Utah 84110 
Telephone: (801) 531-1777 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ALBERT JOHN AND ANGELA * 
BUTTERFIELD, as guardians and * 
parents of and on behalf of * 
TIFFANY RUTH BUTTERFIELD, * 
* 
Plaintiffs, * CERTIFICATE OF DELIVERY 
* OF DISCOVERY 
vs. * 
* 
DAVID OKUBO, THOMAS NICHOL, * Civil No. C86-9250 
and HOLY CROSS JORDAN VALLEY * 
HOSPITAL, JOHN DOES 1-5, * 
* 
Defendants. * Judge Richard Moffat 
* 
Gary D. Stott, counsel for the defendant, Thomas E. 
Nickol, M.D., hereby certifies that on the //* day of 
December, 1987, he caused to be served upon all counsel of 
record, by first class mail, postage prepaid, DEFENDANT 
NICKOL'S SUPPLEMENTAL ANSWERS TO PLAINTIFFS' INTERROGATORIES. 
this Mf DATED this JJ_ day of December, 1987. 
RICHARDS, BRANDT, MILLER 
& NELSON 
^GdLXf D. Stott 
Attorneys for Defendant 
Thomas E. Nickol, M.D. 
MAILING CERTIFICATE 
I HEREBY CERTIFY that a true and correct copy of the 
foregoing instrument was mailed, first class, postage prepaid 
on this //'' day of December, 1987, to the following counsel 
of record: 
David L. Grindstaff 
395 South 600 East 
Salt Lake City, Utah 84102 
Attorney for Plaintiffs 
David W. Slagle, Esq. 
SNOW, CHRISTENSEN & MARTINEAU 
Eleventh Floor, Newhouse Building 
10 Exchange Place 
Salt Lake City, Utah 84111 
Attorneys for Defendant Holy Cross 
Jordan Valley Hospital 
R. Scott Williams, Esq. 
STRONG & HANNI 
Sixth Floor, Boston Bldg. 
9 Exchange Place 
Salt Lake City, Utah 84111 
Attorneys for Defendant David Okubo 
yy C'/fet~ 
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GARY D. STOTT [A3130] 
MICHAEL A. PETERSON (A5130) 
RICHARDS, BRANDT, MILLER 
& NELSON 
Attorneys for Defendant Thomas E. Nickol, M.D. 
CSB Tower, Suite 700 
50 South Main Street 
P.O. Box 2465 
Salt Lake City, Utah 84110 
Telephone: (801) 531-1777 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ALBERT JOHN AND ANGELA * 
BUTTERFIELD, as guardians and * 
parents of and on behalf of * 
TIFFANY RUTH BUTTERFIELD, * 
* 
Plaintiffs, * DEFENDANT THOMAS E. NICKOL'S 
* SUPPLEMENTAL ANSWERS TO 
VS. * INTERROGATORIES 
* 
DAVID OKUBO, THOMAS NICHOL, * Civil No. C86-9250 
and HOLY CROSS JORDAN VALLEY * 
HOSPITAL, JOHN DOES 1-5, * 
* 
Defendants. * Judge Richard Moffat 
* 
The defendant, Thomas E. Nickol, M.D., by and 
through his counsel, Gary D. Stott of RICHARDS, BRANDT, MILLER 
& NELSON, hereby supplements the answers to Interrogatories 
previously given as follows: 
INTERROGATORY NO. 27: Identify each person who 
will or may be called as an expert witness at trial. And as to 
each state: 
a. Present address and telephone number; 
b. Medical or professional specialty or capacity; 
c. Educational background including any degrees 
or certification obtained from any educational, 
honorary, or professional association; 
d. The date the expert was first contacted; 
e. The fee arrangement with each expert that has 
been contacted; 
f. The date that the expert was first contacted 
concerning this case, 
g. The date that expert was first contacted 
concerning this case; 
h. The substance of experts expected testimony; 
i. Whether the expert examined the deceased, and 
if so, state: 
1. The date of each such examination; 
2. The identity of any persons present at 
each such examination; 
3. The nature and extent of each such 
examination. 
4. Whether any written report, tapes, or 
photographs were taken or prepared concerning 
the examinations. 
j. Whether the expert has previously testified 
in any prior medical malpractice actions; 
k. If so, state: 
-2-
1. The caption or each such case in which 
testimony was given, including names of parties, 
court and court case numbers. 
2. Nature and substance of testimony; 
3. Name and addresses of the attorney who 
procured the testimony. 
ANSWER: 
a. Dennis W. Nielson, M.D., University of Utah 
Medical Center, Salt Lake City, Utah. 
b. Department of Pediatrics. 
c. Will supplement at a later date. 
d. February 11, 1987. 
e. Expert witness fess have not yet been 
established. 
f. See answer Hd.H 
g. See answer Nd." 
h. The witness is an expert in the area of sleep 
disorders and SIDS. He will render his opinion with regard to 
that area of medical concern as it applies to this case. 
i. No. 
j. Unknown. 
k. Not applicable. 
3 
DATED this /( day of December, 1987. 
RICHARDS, BRANDT, MILLER 
& NELSON 
a 
/Gary D. Sto€t 
Attorneys for Defendant 
Thomas E. Nickol, M.D. 
MAILING CERTIFICATE 
I HEREBY CERTIFY that a true and correct copy of the 
foregoing instrument was mailed, first class, postage prepaid 
on this day of December, 1987, to the following counsel 
of record: 
David L. Grindstaff, Esq. 
395 South 600 East 
Salt Lake City, Utah 84102 
Attorney for Plaintiffs 
David W. Slagle, Esq. 
SNOW, CHRISTENSEN & MARTINEAU 
Eleventh Floor, Newhouse Building 
10 Exchange Place 
P. 0. Box 45000 
Salt Lake City, Utah 84145 
Attorneys for Defendant Holy Cross 
Jordan Valley Hospital 
R. Scott Williams, Esq. 
STRONG & HANNI 
Sixth Floor, Boston Building 
9 Exchange Place 
Salt Lake City, Utah 84111 
Attorneys for Defendant David Okubo 
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